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without shareholder approval and that
all material amendments of the plan
must be approved in the manner de-
scribed in paragraph (b)(2) of this sec-
tion;

(6) Such plan is implemented and
continued in a manner consistent with
the provisions of paragraphs (c), (d),
and (e) of this section;

(c) A registered open-end manage-
ment investment company may rely on
the provisions of paragraph (b) of this
section only if:

(1) A majority of the directors of the
company are not interested persons of
the company, and those directors se-
lect and nominate any other disin-
terested directors of the company; and

(2) Any person who acts as legal
counsel for the disinterested directors
of the company is an independent legal
counsel;

(d) In considering whether a reg-
istered open-end management invest-
ment company should implement or
continue a plan in reliance on para-
graph (b) of this section, the directors
of such company shall have a duty to
request and evaluate, and any person
who is a party to any agreement with
such company relating to such plan
shall have a duty to furnish, such in-
formation as may reasonably be nec-
essary to an informed determination of
whether such plan should be imple-
mented or continued; in fulfilling their
duties under this paragraph the direc-
tors should consider and give appro-
priate weight to all pertinent factors,
and minutes describing the factors con-
sidered and the basis for the decision to
use company assets for distribution
must be made and preserved in accord-
ance with paragraph (f) of this section;

NoOTE: For a discussion of factors which
may be relevant to a decision to use com-
pany assets for distribution, see Investment
Company Act Releases Nos. 10862, September
7, 1979, and 11414, October 28, 1980.

(e) A registered open-end manage-
ment investment company may imple-
ment or continue a plan pursuant to
paragraph (b) of this section only if the
directors who vote to approve such im-
plementation or continuation con-
clude, in the exercise of reasonable
business judgment and in light of their
fiduciary duties under state law and
under sections 36(a) and (b) (15 U.S.C.
80a-35 (a) and (b)) of the Act, that there
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is a reasonable likelihood that the plan
will benefit the company and its share-
holders; and

(f) A registered open-end manage-
ment investment company must pre-
serve copies of any plan, agreement or
report made pursuant to this section
for a period of not less than six years
from the date of such plan, agreement
or report, the first two years in an eas-
ily accessible place.

(g) If a plan covers more than one se-
ries or class of shares, the provisions of
the plan must be severable for each se-
ries or class, and whenever this section
provides for any action to be taken
with respect to a plan, that action
must be taken separately for each se-
ries or class affected by the matter.
Nothing in this paragraph (g) shall af-
fect the rights of any purchase class
under §270.18f-3(e)(2)(iii).

[45 FR 73905, Nov. 7, 1980, as amended at 60
FR 11885, Mar. 2, 1995; 61 FR 49011, Sept. 17,
1996; 62 FR 51765, Oct. 3, 1997; 66 FR 3758, Jan.
16, 2001]

§270.12d2-1 Definition of insurance
company for purposes of sections
12(d)(2) and 12(g) of the Act.

For purposes of sections 12(d)(2) and
12(g) of the Act [156 U.S.C. 80a-12(d)(2)
and 80a-12(g)], insurance company shall
include a foreign insurance company as
that term is used in rule 3a—6 under the
Act (17 CFR 270.3a-6).

[56 FR 56300, Nov. 4, 1991]

§270.12d3-1 Exemption of acquisitions
of securities issued by persons en-
gaged in securities related busi-
nesses.

(a) Notwithstanding section 12(d)(3)
of the Act, a registered investment
company, Oor any company or compa-
nies controlled by such registered in-
vestment company (‘‘acquiring com-
pany’) may acquire any security
issued by any person that, in its most
recent fiscal year, derived 15 percent or
less of its gross revenues from securi-
ties related activities unless the ac-
quiring company would control such
person after the acquisition.

(b) Notwithstanding section 12(d)(3)
of the Act, an acquiring company may
acquire any security issued by a person
that, in its most recent fiscal year, de-
rived more than 15 percent of its gross
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revenues from securities related activi-
ties, provided that:

(1) Immediately after the acquisition
of any equity security, the acquiring
company owns not more than five per-
cent of the outstanding securities of
that class of the issuer’s equity securi-
ties;

(2) Immediately after the acquisition
of any debt security, the acquiring
company owns not more than ten per-
cent of the outstanding principal
amount of the issuer’s debt securities;
and

(3) Immediately after any such acqui-
sition, the acquiring company has in-
vested not more than five percent of
the value of its total assets in the secu-
rities of the issuer.

(c) Notwithstanding paragraphs (a)
and (b) of this section, this section does
not exempt the acquisition of a general
partnership interest or a security
issued by the acquiring company’s in-
vestment adviser, promoter, or prin-
cipal underwriter, or any affiliated per-
son of such investment adviser, pro-
moter, or principal underwriter.

(d) For purposes of this section:

(1) Securities related activities are a
person’s activities as a broker, a deal-
er, an underwriter, an investment ad-
viser registered under the Investment
Advisers Act of 1940, as amended, or as
an investment adviser to a registered
investment company.

(2) An issuer’s gross revenues from
its own securities related activities and
from its ratable share of the securities
related activities of enterprises of
which it owns 20 percent or more of the
voting or equity interest should be con-
sidered in determining the degree to
which an issuer is engaged in securities
related activities. Such information
may be obtained from the issuer’s an-
nual report to shareholders, the
issuer’s annual reports or registration
statement filed with the Commission,
or the issuer’s chief financial officer.

(3) Equity security is as defined in
§240.3a-11 of this chapter.

(4) Debt security includes all securi-
ties other than equity securities.

(5) Determination of the percentage
of an acquiring company’s ownership of
any class of outstanding equity securi-
ties of an issuer shall be made in ac-
cordance with the procedures described
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in the rules under §240.16 of this chap-
ter.

(6) Where an acquiring company is
considering acquiring or has acquired
options, warrants, rights, or convert-
ible securities of a securities related
business, the determination required
by paragraph (b) of this section shall be
made as though such options, warrants,
rights, or conversion privileges had
been exercised.

(7) The following transactions will
not be deemed to be an acquisition of
securities of a securities related busi-
ness:

(1) Receipt of stock dividends on se-
curities acquired in compliance with
this section;

(ii) Receipt of securities arising from
a stock-for-stock split on securities ac-
quired in compliance with this section;

(iii) Exercise of options, warrants, or
rights acquired in compliance with this
section;

(iv) Conversion of convertible securi-
ties acquired in compliance with this
section; and

(v) Acquisition of Demand Features
or Guarantees, as these terms are de-
fined in §§270.2a-7(a)(8) and 270.2a—
T(a)(15) respectively, provided that, im-
mediately after the acquisition of any
Demand Feature or Guarantee, the
company will not, with respect to 75
percent of the total value of its assets,
have invested more than ten percent of
the total value of its assets in securi-
ties underlying Demand Features or
Guarantees from the same institution.
For the purposes of this section, a De-
mand Feature or Guarantee will be
considered to be from the party to
whom the company will look for a pay-
ment of the exercise price.

(8) Any class or series of an invest-
ment company that issues two or more
classes or series of preferred or special
stock, each of which is preferred over
all other classes or series with respect
to assets specifically allocated to that
class or series, shall be treated as if it
is a registered investment company.

[68 FR 49427, Sept. 23, 1993, as amended at 61

FR 13982, Mar. 28, 1996; 62 FR 64986, Dec. 9,
1997; 66 FR 36162, July 11, 2001]
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